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Defendants Universal Studios, Inc., Universal Pictures (a division of Universal City
Studios LLLP) (sued as Universal Pictures, Inc.), and Imagine Entertainment (sued as Imagine
Films Entertainment LLC) (hereinafter sometimes referred to collectively as “Defendants”™),
submit this memorandum in support of their motion to dismiss the complaint of Plaintiff Gregory
L. Hudson pursuant to Fed. R. Civ. P. 12(b)(6), and alternatively for summary judgment

dismissing the complaint pursuant to Fed. R. Civ. P. 56.

L BACKGROUND

This is the third action Gregory L. Hudson has brought with respect to the 1999 motion
picture Life, starring Eddie Murphy and Martin Lawrence. In 2002 Hudson, represented by
counsel, sued Defendants, along with Seagrams, Inc., Uptown Records, Inc., Dwight Meyers
a'k/a “Heavy D,” and Andre Harell in the Eastern District of New York (No. 02-CV-02571),
alleging that Life infringed the copyright in an unpublished play of Hudson’s titled No Harm, No
Foul. Hudson also claimed “breach of implied-in-fact contract™ based on the alleged “copying
and use” of “the Plaintiff's novel idea-submission.” Complaint 1 (Ex. A) 99 38-41." Hudson
claimed that the defendants gained access to his copyrighted material, and that the alleged “idea-
submission” occurred, “on or about May of 1994,” when Hudson hand-delivered copies of his
playscript to the mailroom of the Seagram Building and to “a barbershop called J Luv’s
Barbershop located at 322 W. 49" Street, co-owned by Jimmy Jenkins and ANDRE HARELL.”
Complaint 1 (Ex. A) 97 13-14. Uptown Records, Inc., Dwight Meyers a'k/a “Heavy D,” and

Andre Harell did not appear in Hudson's first action, which was dismissed by stipulation of the

' Exhibits referenced herein are attached to the Declaration of Thomas Kjellberg in Support of
Defendants” Motion to Dismiss.
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parties. Because Hudson did not hold a valid U.S. copyright registration, the Court lacked
subject matter jurisdiction under 17 U.S.C. § 411(a).

Hudson obtained a copyright registration for his No Harm Neo Foul script, and in 2003
again sued Defendants and others (now including Eddie Murphy and Life’s producer and
screenwriters, as well as Dwight Meyers, but no longer Uptown Records, Inc. or Andre Harell)
in the U.S. District Court for the Eastern District of New York (No. 03-CV-1008 (FB) (LB)). In
his second complaint Hudson again claimed that the defendants gained access to his work when
Hudson “delivered a copy of the script, No Harm, No Foul to Defendant’s office at UPTOWN
RECORDS, Inc. and J.LUV BARBER SHOP.” Complaint 2 (Ex. B) ¥ 23.° Hudson claimed
further that he received, in response to the J Luv Barbershop submission,

a telephone call from

Sherrill Jenkins,] an agent, servant, representative
and/or employee of her brother Jimmy Jenkins and indicated that she and
other Defendants had read No Harm No Foul and liked it. Sherrill Jenkins
offered the Plaintiff an opportunity to write scripts for J. LUV
ENTERTAINMENT’S film department, which it was disclosed to the
Plaintiff, by said Sherrill Jenkins, was in the initial stages of creation.

Complaint 2 (Ex. B) 19 24. Hudson claimed copyright infringement based on “Defendant(s)
unauthorized use of the Plaintiff’s play,” Complaint 2 (Ex. B) § 45, as well as unfair competition
under New York law based on an “idea-submission™ that allegedly occurred when Hudson
submitted his seripts to the Seagram Building mailroom and to J. Luv Barbershop:
61. The Defendant(s), its agents, servants, representatives, and/or
employees accepted the Plaintiff’s idea-submission with the full

knowledge that the Plaintiff expected compensation for the script in the
event of its use.

1 5 3 . ;i
Ihe only change to the scenario is that the delivery of the scripts was now alleged to have
gecurred in 1996 rather than 1994, Hudson has never produced a cover letter or mailroom
feceipt in evidence of the alleged submissions to the Seagram Building and the barbershop.

2
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62. The Defendant(s), its agents, servants, representatives, and/or
employees knew or should have known that by accepting the Plaintiff’s
idea-submission and using it, the Plaintiff expected to and should have
been compensated for such use.

63. The Plaintiff's play was a novel idea-submission with respect
to the Defendant(s), its agents, servants, representatives, and/or employees
and the Plaintiff’s conveyance of the idea constituted valuable
consideration.

64. The Defendant copied and used the Plamntiff’s novel idea-
submission without authorization and without compensation to the
Plaintiff.
Complaint 2 (Ex. B) at 12. Hudson did not name J. Luv Entertainment or either Jenkins sibling
as a defendant.

The parties engaged in discovery, and in response to Hudson’s document requests
Defendants produced copies of the draft scripts for Life. Hudson stated, in a September 9, 2003
letter to Magistrate Judge Lois Bloom, that on reviewing those draft scripts he “discovered
similarities in some of the defendants” drafts that are substantially similar to my *expression of
ideas’ in my second play script titled ‘BRONX HOUSE," which was included with the
submission of No Harm, No Foul.” Ex. E. In a letter to counsel for Defendants dated September
10, 2003 Hudson enumerated the “substantial similarities™ to Bronx House that he “discovered”
in the draft scripts for Life:

The characters’ living quarters, referred to as “BUNKHOUSE” in the
movie, Life, are substantially similar to the jail cell in my play titled,
“BRONX HOUSE.” Both works consist of double bunk beds against the
wall. The GUN LINE in the movie, Life, is substantially similar to the
BOUNDARY LINE, in BRONX HOUSE. The characters in both works
are not permitted to cross those lines. The INSPECTION LINE in the
movie, Life, serves the same purpose as the INSPECTION LINE in No

Harm, No Foul. The characters must stand on these lines military style
upon command.

Ex.F, at 3.
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Also in September 2003, Hudson, acting pro se though still represented by counsel, filed

a motion for a preliminary injunction. In support of his motion Hudson submitted a document
titled ANALYSIS—LIFE V. BRONX HOUSE, subtitled “SUBSTANTIAL SIMILARITIES
BETWEEN THE MOVIE, LIFE and THE STAGE PLAY, BRONX HOUSE,” composed of
pages from Hudson’s Bronx House and No Harm, No Foul scripts and pages from the draft
scripts for Life produced by Defendants, with handwritten annotations including;

Jail Cell is the same as Bunkhouse

The Boundary line is the same as the Gun Line

The inspection line is the same Line at Camp 8.

Correction officer “Hurt”™ is the same character as correction officer

“Dillard” in every manner except gender. (see exhibit 2. The movie v.

video will confirm this.

This line is the inspection line. The same as the inspection line [illegible]

[referring to a stage direction in a Life draft script reading “Eight prisoners

are lined up on the lawn in front of an old Southern mansion™]

Correction officer “Dillard” is the same character as “Hurt” in “No Harm,

No Foul” [sic] The scenes in the movie v. the scenes in the Bronx House

video will show almost identical characters in every manner except

gender,

The gun line is the same as the Boundary Line. Both are forbidden.

Bunk House was derived from Bronx House Jail Cell. Both consist of
Double Bunk-Beds against the wall.

EX, G.

At an October 2, 2003 status conference before Magistrate Judge Bloom, Hudson
withdrew his preliminary injunction motion, and Judge Bloom advised Hudson that “when
you're talking about Bronx House and there is absolutely nothing in your complaint regarding
Bronx House, all of that is out.” Ex. H, at 38. Hudson, however, maintained in a November 10,

2003 letter to Judge Bloom:
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“As for my play, Bronx House, it is not new to this case. [ have attached,
for your honors convenience, a letter dated July 21, 1996. This letter is
annexed to my complaint as evidence and line number #5 clearly refer to
Bronx House, other parties in the complaint and Heavy D, a'k/a Dwight
Meyers. | have witnesses and evidence to support the validity of this
letter. The film version of the movie, Life, does not mention a
“Bunkhouse” or describe a “Bunkhouse,” However, the detailed
description of the “Bunkhouse” written in the June 27, 1996 version of
“movie script,” Life, is strikingly similar to the jailhouse description in my
play, Bronx House. Both Bronx House and No Harm, No Foul was
submitted to the defendants simultaneously. 1 was so focused on Ne
Harm, No Foul that this and other similarities did not occur to me until |
read the movie script; which I did not have access to until July 28, 2003.

(emphasis in original) Hudson further informed the Court:

My intention is not to bring up new issues or file a motion to amend my
complaint. Based upon my understanding of the copyright law, the
amount of similarities taken from Bronx House might be non-actionable as
fair use under Section 17 U.S.C. § 107 of the Copyright Act, because of
the amount of protected expressions copied. My intent was, and still is, to
validate, for the court and opposing counsel, my reasons for not dropping
this complaint and to use Bronx House's similarities, as additional
evidence, to prove that the defendants did not independently create the

movie, Life .... The opposing counsel was provided with a copy of Bronx
House and a video of the production prior to the October 2, 2003
conference.

Ex. I (emphasis added).

With the Court’s leave Defendants moved for summary judgment dismissing the
complaint on the single dispositive ground that no reasonable trier of fact could find that
Hudson’s play and Defendants’ film are substantially similar. In his opposition brief, Hudson
again argued that Life contained “expression™ that “was copied from Hudson’s stage play
entitled, Bronx House™:

Life’s prison contains 3 rows of bunk beds (Same as Bronx House) against
the wall; a gun line (Boundary line in Bronx House) indicating the prison

boundary; and an inspection (inspection line in Bronx House) line
whereby the prisoners fall in line upon command.
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Ex. J, at 10. In support of his contention that “[t]his ‘expression’ was copied from ... Bronx
House” Hudson’s brief attached and referenced, at page 10, Exhibit 9A10, which consisted of a
page from Hudson’s Bronx House script and pages from the draft scripts for Life, with
handwritten annotations including:

Aug 3, 2003
2:25 p.m.
I just realized that Bunkhouse came from Bronx house.

If you read my play “Bronx House,” you will see that the Jailhouse scene
in the second act 1s a cell house with “rows of Bunkbeds.” See page # 39-
DO01122 of this script and page #__ from “Bronx House.”

* I gave Heavy D two scripts. “No Harm, No Foul” & “Bronx House.”
Oooh! scary ... or what?

Bronx House Boundary Line [referring to dialogue in a Life draft script “If
you step outside the gun line without my permission, you will be shot.”]

Ex. J.

On Apnl 30, 2004 The Honorable Frederic R. Block granted Defendants’ summary
judgment motion and entered a final judgment on the merits dismissing the complaint. Judge
Block held that “[a]fter reading the scripts and viewing the movie and the play, the Court
concludes that no reasonable jury could find a substantial similarity between the protected
elements of No Harm, No Foul and Life.” Ex. K, at 7. In addition to viewing the movie and
play, Judge Block, in deference to Hudson’s pro se status, “reviewed earlier drafis of the film, as
well as all of Hudson’s other submissions,” including his submissions regarding Bronx House.
Id.

Hudson, as noted above, had previously acknowledged to Judge Bloom that “the amount
of similarities taken from Bronx House might be non-actionable ..., because of the amount of
protected expressions copied™; his “intent,” however, was “to use Bronx House’s similarities ...

10 prove that the defendants did not independently create the movie, Life ....”" Ex. 1, at 2.

6
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Hudson in fact made such use of “Bronx House’s similarities” in opposing Defendants’ summary
Judgment motion. As Judge Block stated in his Memorandum and Order, Hudson
also asserts that Life was copied from other sources, ranging from
Hudson’s other play Bronx House to Bingo Long Traveling All Stars and
Motor Kings (a 1976 film in which Hudson, by all appearances, had no
hand). As with the rest of Hudson’s arguments, the Court finds these to be
meritless.
Ex. K, at 9. Judge Block found that Life was not actually copied from Bronx House—in other
words, that Bromnx House was not “used” in the creation of Life.

Judge Block also held that Hudson’s idea-submission/unfair competition claim was
preempted by the federal Copyright Act. Id. (citing NBA v. Motorola, Inc., 105 F.3d 841, 848
(2d Cir. 1997)). In addition, the claim was barred by the Court’s finding that there is no
substantial similarity between the works, which “precludes a finding under New York law that
the defendants *assembled a product which bears so striking a resemblance to the plaintiff's
product that the public will be confused as to the identity of the products,” which is necessary for
a finding of unfair competition in New York.” Id. at 9-10 (quoting Shaw v. Time-Life Records,
38 N.Y.2d 201, 205, 379 N.Y.S.2d 390 (1975)).

On May 13, 2004 Hudson filed a motion for reconsideration or reargument, requesting
that Judge Block’s Memorandum and Order be reconsidered in its entirety. Hudson did not
argue or even suggest that the Court’s consideration of and ruling on his Bronx House
submission was improper. In his reargument brief Hudson continued to argue that “[a]s the
evidence clearly demonstrates, Bronx House is the play of which H:udsu:rn initially spoke to
Dwight Meyers’ representatives about.™ Ex. L, at 10. The Court denied Hudson’s
reconsideration motion, and on May 20, 2004 Hudson filed a Notice of Appeal to the United

States Court of Appeals for the Second Circuit.
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On appeal Hudson did not contend that Bronx House had not been before the District
Court, or that Judge Block’s consideration of and ruling on Bronx House was improper. In his
appeal brief Hudson claimed that he “hand-delivered a copy of his stage play entitled, No Harm,
No Foul to ... Dwight Meyers ... and Jimmy Jenkins ... for the purpose of writing the movie
version of the Plaintiff-Appellant’s play, Bronx House, for Dwight Meyers to star in the role of
‘Skylark.”™ Ex. M, at 3. Hudson also recounted the alleged July 1996 dealings with Sherrill
Jenkins, on behalf of J] LUV Entertainment, that were the basis of his access and “idea
submission™ claims with respect to Ne Harm, No Foul and Bronx House. Id.
At oral argument before the Second Circuit on March 18, 2005, Hudson again claimed to
have “hand delivered copies of my script Noe Harm, No Foul, which 1s an outrageous comedy,
and Bronx House, which is a very powerful prison drama.” Ex. N: Hudson also claimed that
| asked/requested to amend my complaint to include Bronx House. | was
improperly denied. Under Federal Rule of Civil Procedure 15(a), I should
have been granted leave to amend my complaint, or at least, under 15(d),
allowed some type of supplementary to it. ... There has been no
justifiable reason from the Eastern District Court with respect to why |
was not allowed to include Bronx House.

ld. It is simply untrue that Hudson requested and was denied permission to amend or

supplement his pleadings.” To the contrary; as noted above, Hudson affirmatively represented to

the District Court that “My intention is not to bring up new issues or file a motion to amend my
complaint.” Ex. 1, at 2. As counsel for Defendants argued to the Court of Appeals,

Actually he did not seek to amend his complaint, but he did seek to submit
Bronx House as part of his presentation in connection with the motion and
he succeeded in doing so. In his opposition brief ... he actually argued to

Judge Block that Life copied Bronx House, his other play. and he attached
to [his] summary judgment opposition brief a 5-6 page analysis of what he

" In his present complaint Hudson states that he “was not given the proper opportunity to
amend the complaint to include Bronx House.” Complaint 3 (Ex. C) at 6-7.
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